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RESOLUTION OF THE AMERICAN BAR ASSOCIATION 
IN REGARD TO NOMINATIONS FOR FEDERAL 
JUDICIAL OFFICE. 


The following resolution was adopted by the Assembly at the 
Kansas City meeting on October Ist, 1937: 


‘* RESOLVED, That the American Bar Association petition 
the Senate of the United States to establish a rule requiring 
every nomination for judicial office to be referred to an ap- 
propriate committee, and providing that such committee shall 
in every instance afford a full publie hearing upon matters 
touching the fitness and qualifications of the nominee for the 
judicial office ; be it further 

‘*RESOLVED, That a copy of this resolution be trans- 
mitted by the Secretary of the American Bar Association to 
the Vice-President of the United States with the request that 
it be laid before the Senate on the first day of the next Ses- 
sion of Congress.’’ 


EXPLANATORY STATEMENT RELATIVE TO THE 
SUPPLEMENT TO THIS ISSUE OF THE QUARTERLY. 


The supplement is sent under separate cover owing to the fact 


that it contains reprints of pamphlets which have appeared else- 


where, and, under recent instructions received from the postoffice 
department, these can not be sent by second-class mail. 


. 


The Supplement contains: 

Opinion of the Kentucky Court of Appeals in Wise et al. vy. Chandler 
et al., decided October 1, 1937, that the ‘‘Child Labor’’ Amend- 
ment Submitted by Congress in 1924 was Defeated and is No 
Longer Legally Before the States for Action. 

“The Judge to the Jury’*— An Address by Hon. Merrill E. Otis 
of the United States District Court for the Western District of 
Missouri. 

Bulletin of the National Committee for the Protection of Child, 
Family, School and Church, as to Recent Proceedings in Con- 
gress Relative to Child Labor. 


(1) 











“THE JUDGE TO THE JURY.’’ 
DISCUSSION OF THE ADDRESS OF JUDGE OTIS, REPRINTED IN THE 
SUPPLEMENT TO THIS NUMBER. 


In the case of Quercia v. United States, 289 U.S. 466, the Su- 
preme Court of the United States in an opinion by Chief Justice 
Hughes reaffirmed and explained what has frequently been said 
before by that court, that the jury trial provided for in American 
Constitutions is ‘‘a trial by a jury of twelve men in the presence 
and under the superintendence of a judge empowered to instruct 
them on the law and to advise them on the facts’’. The Chief 
Justice also referred to ‘‘the inherent limitation on the common 
law functions of the judge’’ thus constitutionally provided, and 
shows that anything the judge says to the jury is subject to review. 
Accordingly, in the particular ease before the court, the judgment 
was reversed because the court did not consider the discussion of 
the case by the judge in talking to the jury a fair one. 

Such being the constitutional law of jury trial, it is strange 
to find that the House of Representatives passed an act, apparently 
almost without debate, in June, 1937, No. H. R. 4721, which reads 
as follows: 

$e it enacted by the Senate and House of Representa- 
tives in the United States of America in Congress assembled 
that upon the trial of any ease, civil or criminal, before a 
jury in any District Court of continental United States, 
or in any Federal Court of continental United States 
authorized to try cases with the aid of a jury, the form, man- 
ner and time of giving and granting instructions shall be 
governed by the law and practice in the state courts of the 
state in which such trial may be had, and the judge shall 
make no comment upon the weight, sufficiency or credibility 
of the evidence or any part thereof, or upon the character, 
appearance, demeanor or credibility of any witness or party 
except as such comment is authorized in trials of such eases 
by the law and practice in the state courts of the state where 
such trial is had.’’ 

Judge Otis translates this bill for us as follows: 

‘In 43 of the 48 states of the Union, the Federal judge 
shall be more or less circumscribed in the discharge of his 
historic function to advise the jury as to the faets. In 27 
states he shall be forbidden not only to comment upon the 
weight of the evidence and the credibility of the witnesses, 
but even to state the issues and to sum up the testimony; in 
28 states he shall be compelled to charge the jury in writing 



































and to read the charge or to have it read; in 22 states he 
shall be compelled to deliver the charge before the argument 
of counsel. 

In the five states not included in the 43 referred to in 
Section 2 hereof, the method, time and manner of charging 
juries shall hereafter be determined, not by Congress, but 
by the legislatures of the respective states. 

So reads this bill when it has been deeoded.”’ 

This act was accidentally called to the attention of Judge Otis 
of the United States District Court for the Western District of 
Missouri in the manner explained by him on page 32 of the supple- 
ment to this issue, and he made it the subject of his address before 
the State Bar of California which was distributed at the meeting 
of the American Bar Association by the Lawyers Association of 
Kansas City. 

As the act, having passed the House, is now pending before the 
Senate and may possibly come up for consideration in the present 
session of Congress, Judge Otis’ address is reprinted in the supple- 
ment to show the bar what this proposed act really means and why 
it should be vigorously opposed by members of the bar by com- 
municating promptly with their senators and representatives in 
Congress, particularly their senators. The account of the bill and 
its history begins on page 32 of the supplement. F. W. G. 


THE VOLUNTARY DEFENDERS COMMITTEE. 
8 BEACON StT., Boston, MAss. 


CAPitol 2658 
EXECUTIVE COMMITTEE 
La Rue Brown, Chairman Daniel J. Lyne, Treasurer 
Henry M. Channing Raynor M. Gardiner Jacob J. Kaplan 
Herbert C. Parsons Samuel Vaughan 


Wilbur G. Hollingsworth, Counsel 
Laurence M. Channing, Assistant Counsel 

Two years ago a small group of lawyers in Boston felt strongly that 
something should be done to help innocent people arrested for crime who 
had no money to employ a lawyer. 

The work of the Voluntary Defenders Committee, while still in its 
infancy in Boston, has demonstrated that there are many more people 
than we had supposed who, through some unfortunate set of circum- 
stances, find themselves in jail quite helpless to defend themselves in 
court for a crime they did not commit. 

From June 1, 1936 to June 1, 1937, 193 applicants were accepted by 
the Committee. These applicants were referred to the Committee by the 
Legal Aid Society (which does not handle criminal cases), court officers, 
police, and jail officials. 

he number of applicants for help is increasing steadily as the work 
of the Committee is becoming more widely known. Most of the appli- 
cants did not have a job at the time of their arrest and none of them 
had enough money to employ an attorney. The majority of them were 
under 26 years of age. During the five months ending October 1, 1937, 
101 cases were received as compared with 56 cases in 1936 during the 
same period. 

The Committee does not represent professional criminals. When the 
Committee was first organized it was thought that extreme care would 

CONTINUED ON PAGE 6 








THE REFERENDUM OF THE AMERICAN BAR ASSOCLA- 
TION ON “CHILD LABOR’ AMENDMENTS AND 
LEGISLATION. 

RESOLUTION Apoprep BY Hovusrt or DELEGATES, SEPTEMBER 30, 1957. 

‘‘Whereas, The Ameriean Bar Association has heretofore 
vone on reeord as opposed to the constitutional Amendment 
relating to child labor in form as presented in 1924 to the 
States for approval; and 

‘“Whereas, The American Bar Association is not now 
and has never been opposed to an appropriate Amendment 
or appropriate legislation limiting or prohibiting the employ- 
ment of children for hire; 


» 


Now, THEREFORE, Bre [tr Reso.vep, 

‘1, That the House of Delegates approves and adopts 
the recommendations of the Special Committee as to the 
Child Labor Amendment. 

‘2. That the House of Delegates, pursuant to the 
powers vested in it by Article V, Section 10, of the Consti- 
tution, hereby authorizes and directs the Board of Governors 
to conduct a referendum to the membership of the Associa- 
tion upon the matters specified in the report of the Special 
Committee. 

**3. That the Special Committee should be further eon- 
tinued as a Special Committee on Amendments and Legisla- 
tion Relating to Child Labor.’’ 

The report of the special committee referred to will be found 
in the pamphlet containing the program and committee reports of 
the Kansas City meeting of the American Bar Association in Sep- 
tember, 1937, which was sent to all members of that association 
before the meeting. <A full account of the discussion in the House 
of Delegates will be found in the American Bar Association Journal 
for November, 1937 (pp. 854-860), and extended information as to 
the referendum and the constitutional and legislative proposals, 
together with a tabulated record of the action by states on the 
amendment submitted in 1924 will be found in the same number 
of the Journal (pp. 819-27). The referendum ballots have already 
been sent to all members of the American Bar Association together 
with an explanatory circular. The ballots are to be sent in by 
December  , 1937. The substance of the questions to be voted 
on is as follows: 
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1. Should the Constitution be amended to give to the 
Congress powers as to the employment of children in in- 
dustry ? 

2. Should the Amendment submitted to the States in 
1924 be ratified? 

3. As between the Amendment submitted in 1924 and 
the Vandenberg Amendment now before the Senate, of which 
would you prefer the ratification? 

4. Should the proposed Vandenberg Amendment be sub- 
mitted and ratified? 

5. Should the Wheeler-Johnson bill (S 2226) be 
enacted ? 

The well-known amendment submitted in 1924, which has been 
defeated, and, in our opinion as heretofore expressed, is legally dead 
and no longer before the states, reads as follows: 

SECTION 1. The Congress shall have power to limit, 
regulate, and prohibit the labor of persons under 18 years 
of age. 

SEC. 2. The power of the several States is unimpaired 
by this article except that the operation of State laws shall 
be suspended to the extent necessary to give effect to legis- 
lation enacted by the Congress. 

The Vandenberg amendment referred to, which was reported 
unanimously by the Senate Committee on the Judiciary, reads as 
follows: 

SECTION 1. The Congress shall have power to limit 
and prohibit the employment for hire of persons under six- 
teen years of age. 

SEC. 2. The power of the several States is unimpaired 
by this article except that the operation of State laws shall 
be suspended to the extent necessary to give effect to legis- 
lation enacted by the Congress. 

SEC. 3. This article shall be inoperative unless it shall 
have been ratified as an amendment to the Constitution by 
conventions in the several States, as provided in the Consti- 
tution, within seven years from the date of the submission 
hereof to the States by the Congress. 

The Wheeler-Johnson bill referred to is a proposal for dealing 
with the subject by legislation without amendment of the constitu- 
tion and is printed in full in the cireular accompanying the referen- 
dum ballot. 

In addition to the information in the American Bar Journal 
referred to, we have secured reprints of the opinion of the Kentucky 








Court of Appeals in the case of Wise et al. v. Chandler et al., decided 
on October Ist, 1937, holding that the 1924 amendment was no 
longer legally before the states. As this is the first judicial decision 
to that effect, the reprint is bound up in the supplement to this issue 
for the information of the bar. On September 16, 1937, in the case 
ot Coleman v. Miller, (71 Pace. Rep. 2nd Series, p. 518), the Supreme 
Court of Kansas rendered a contrary decision, Hutchinson, J. dis- 
senting. 

In the report of the Senate Judiciary Committee above re- 
ferred to, it is stated that: 

‘‘There has been such stern disagreement respecting 
the appropriate text that the previous ‘child labor amend- 
ment’ [7. e. that of 1924] has lingered without ratification for 
thirteen years . . . It becomes increasingly manifest 
that the former proposal will not become a part of the 
constitution. ”’ 

We have also received a Bulletin, dated ‘‘ November 1st’’ from 
‘‘The National Committee for Protection of Child, Family, School 
and Church’’ with headquarters at 1218 Olive Street, St. Louis, Mo. 
As this leaflet contains information as to the history of ‘‘child 
labor’’ measures in Congress in this matter, it is also reprinted in 
the supplement to this issue for the information of the bar. 

F. W. ( 


CONTINUED FROM PAGE 38 
be required to avoid the possibility of such representation. The 
experience of the past two years, however, has shown that professional 
criminals or persons with long prison records do not apply to the Volun- 
tary Defender. They want a lawyer of their own choosing, and seem 
to be able to pay for his services. 

The defender appeared in Court in one hundred and thirteen cases. 
Fifty-two of these cases were actual trials, nearly all before a jury, each 
of which consumed from a few hours to five days. This involved a great 
deal of hard and conscientious work for such a small organization. 
Twenty-six defendants were acquitted—a creditable record of accomplish- 
ment. It is very probable that most of those who were acquitted would 
have been convicted if they had not been represented by counsel. 

It is a common belief that practically every person arrested for a 
crime must be guilty; that otherwise he would never have been arrested. 
Such a belief ignores the admitted fact police officers are human beings 
and so make mistakes occasionally. Frequently circumstances are such 
that there is every indication of a defendant’s guilt until a full investi- 
gation establishes his innocence—he may actually be identified as the 
criminal by people who leter discover that they are mistaken. 

The expenses of the Voluntary Defenders Committee during the year 
amounted to a total of only $2,767.10. That the Committee was able to 
function on this very small amount was due entirely to great self sacrifice 
on the part of those doing the actual work. This situation should not 
and cannot continue indefinitely. The Committee needs at least $6,000 
per year to handle the work properly. It cannot always rely on the work 
of volunteers and of workers who are greatly underpaid. As more people 
understand the needs and aims of the Committee we feel confident that 
more funds will be forthcoming. 

During the past summer the Committee organized as a charitable 
corporation under the laws of the Commonwealth of Massachusetts. It 
has now been admitted as one of the participating agencies which will 
receive assistance from the current Community Fund Drive. 
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SHOULD THE FEDERAL PROFITS TAX AND CAPITAL 
GAINS TAX BE REPEALED OR MODIFIED?— A 
TIMELY SUGGESTION FROM THE GOVERNOR OF 
MASSACHUSETTS. 


At the recent conference of Governors of New England states, 
as reported in the press, Governor Hurley said in his address: 

‘‘The disturbance in the stock market during the past 
few weeks has a very important bearing upon both the 
industrial and financial life of Massachusetts and New Eng- 
land. The causes attending this condition are in my opinion 
of a temporary nature, provided corrective methods of 
administration are applied by the Securities and Exchange 
Commission and modifications in certain Federal laws and 
practices are instituted. 

‘*“When a $25,000,000,000 decline takes place in the 
value of securities on the New York Stock Exchange in less 
than two months, and when it is realized that the investments 
of millions of dollars of our citizens as well as the invest- 
ments by savings banks, life and fire insurance companies, 
commercial banks, charitable and educational institutions 
are imperiled, it is imperative that we should determine the 
causes for such a drastic impairment of values in such a short 
time. 


‘‘Having this in mind, the following subjects might 
well be considered : 

‘1. Taxation. Are the undistributed profits and the 
‘apital gains taxes sound revenue-collecting measures? 

‘“‘A. Some authorities claim that the capital gains tax 
was never essentially a revenue-collecting measure, but 
rather an instrument of social and economic reform. If this 
be true, if it be shown that this tax stifles business initiative, 
retards expansion and thus increases unemployment, obvi- 
ously the measure must be modified. 

‘‘B. The undistributed corporate profits tax, the pur- 
pose of which was to compel distribution of corporate earn- 
ings in the form of dividends to stockholders, appears to be 
open to criticism for the reason that while it tends to give 
the stockholder a larger proportion of the annual earnings 
than he might otherwise obtain, it nevertheless discourages 
industry from embarking on major expansion programs 
which might go far in relieving unemployment.’’ 

There appears to be a rising tide of business sense in regard 
to these unsound methods of taxation and their stifling effects on 
industry, and consequently on employment and on markets. Social 
progress is not usually accomplished by violations of the laws of 
human nature and common sense. 


F, W. G. 
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‘“‘THERE IS NO RIGHT TO STRIKE AGAINST THE PUBLIC 
SAFETY BY ANYBODY, ANYWHERE, ANYTIME’’— 
THE PRINCIPLE INVOLVED IN THE RECENT EXECU- 
TIVE REGULATION AS TO STATE HOSPITALS. 


The following news item appeared in the press of November 2, 
1937 : 


‘‘The State Department of Mental Diseases, in formal 
session yesterday, amended departmental regulations so as 
to forbid any of its 5000 employees from joining unions or 
any other types of organizations which might require them 
to ‘strike’, or join any group ceasing work. 

Acting Commissioner Clifton T. Perkins and his asso- 
ciates took this course after conference with Governor 
Hurley, who counseled it as a means of averting any crip- 
pling of the service in the 17 state hospitals administered by 
this department, housing 28,000 mentally ill patients. 

This move is the upshot of the recent effort to organize 
the attendants at Northampton State Hospital. 

Any employee joining an organization that might 
‘strike’ would be subject to dismissal under the new rule, 
which reads: 

‘No employee in the Department of Mental Diseases 
shall form, assist in forming or join any organization wherein 
as a member thereof he might be required by his obligation 
to strike or cease work, or otherwise do anything that would 
be detrimental to the welfare of the patients, the institutions 
or the Commonwealth of Massachusetts’.’’ 


The Governor in support of this action, as quoted in the press, 
said, ‘‘. As Governor of this Commonwealth, it is my duty to protect 
the 28,000 inmates of the State’s mental hospitals and I intend to 
protect them.’’ 

There is also another practical reason for the Governor’s 
action, which he doubtless has in mind and that is the possibility of 
the wholesale escape of large numbers of insane persons, if the 
attendants of such institutions left the service in a body. Under 
such circumstances no home, or individual, would be safe in Massa- 
chusetts from attack by various kinds of deranged persons. Such 
a strike would obviously require the immediate calling out of the 
State guard, as in the ease of the police strike. The Governor is 
wise in taking prompt steps to prevent such a situation. Complaints 
of public employees must be settled by other methods than ‘‘strik- 
ing against the public safety’’ 


























We do not understand the suggestion that new regulation 
violates the National Labor Relations Act or the similar Massachu- 
setts Act (St. 1937, C. 486). The National Act expressly does not 
apply the term ‘‘employer’’ to the United States ‘‘or any state or 
political subdivision thereof’’ and the Massachusetts Act expressly 
excludes ‘‘the Commonwealth or political subdivision thereof’’. Of 
course, the Federal Government could not authorize strikes against 
the public safety of Massachusetts and the State Government would 
not authorize such strikes. F. W. G. 


SEX OFFENDERS. 
(From the Springfield Union and Republican of October 3, 1937.) 


There has been much publicity of late for the problems pre- 
sented by ‘‘sex offenders’’. This is largely due to or has been 
stimulated by recent atrocious murders alleged to have been com- 
mitted by these unfortunates. The problem is not new except as 
it is complicated by social changes and urban life. In its study and 
solution there is no place for self-appointed committees, publicity- 
secking politicians or hysteria. It is not a penal problem to be 
solved by mandatory sentences for long periods, or life. It is a 
problem distinctively for medical science. There is no need 
or sound reason for custodial care and detention in penal institu- 
tions. The need is for specialized institutional care to be continued 
until expert medical advice justifies release. 

It is said by those who have to deal with these offenders that 
they fall into classes perhaps not clearly differentiated but roughly 
definable. There is, first, a group which is annoying, but not 
dangerous, either to the morals or lives of others. In this elass fall 
the boys seeking to know and see what they feel are the mysteries 
of life, the ‘‘peeping Toms’’, and the vulgar and obscene in their 
contact with the opposite sex. As a rule, most of this class outgrow 
the practices and are at the worst merely lecherous in nature and 
habit. Medical advice and treatment are often helpful in these 
cases and close supervision controls active outbursts. 

The next class is made up of perverts who are born feeble- 
minded or defective, with the instincts of but without the inhibitions 
and control of the normal man. In this class are found those per- 
sons who derive a physical pleasure through indulgence in unnat- 
ural practices with both sexes. Not only do they form unwholesome 
and vicious habits affecting themselves alone, but they teach young 
people these same habits and so undermine their health and hap- 
piness. This class likewise ealls for medical examination and treat- 
ment and usually for custodial care. They are what are commonly 
known as defectives, and often defective delinquents. In most of 
these eases, there is but one safe course and that is to confine them 
in specialized institutions. 
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The third class is fortunately limited in number and is made 
up of those persons in whom passion is without control, who seek to 
gratify that passion as a rule by indecent assaults upon young boys 
or girls. A very small number of this class are really insane. They 
seem to lose all the human characteristics and controls, when in- 
dulging their passion, and are driven by sadistie impulse to murder 
those whom they have attacked. The problem is to discover them 
and then confine them probably for life. 

If the foregoing is a correct statement of the problem, then it 
is clear that the sane course to follow is clearly indicated. 

The courts must continue to be used for the purpose of passing 
upon the facts in each ease and the order of commitment. 

In their determination the medical experts must play a con- 
troling part. No case should be concluded without adequate physi- 
eal and mental examination. After determination of the class to 
which the offender belongs, he should be committed to a specialized 
institution, there to be held until released by order of these same 
medical experts. In other words the confinement should always be 
on an indeterminate basis. 

It is clearly evident the existing institutions are, with the pos- 
sible exception of the defective delinquent department at Bridge- 
water, not fitted to handle these cases. To commit them to penal 
institutions, as the courts must now do, is not to eure or rehabilitate. 
If anything, such confinements merely aggravates the disease. It 
also gives the offender the opportunity to contaminate others or to 
learn still worse habits. 

The judges find in this type of offender one of the greatest 
problems. They know that confinement in a penal institution is of 
no avail but, when confinement becomes necessary, they have no 
alternative. It thus appears the problem is partly social and partly 
medieal. 

The immediate need is some method by which the dangerous 
individuals may be apprehended and then confined in some suitable 
institution. The other types of offenders present difficulties, but 
not of such serious character. 

It is to be hoped some progress may be made in the solution of 
this problem after study by representatives of the medical profes- 
sion, the courts and the appropriate state departments. 





TWO ‘‘MAKERS” OF MASSACHUSETTS LAW. 

In the QuaRTERLY for May, 1923, in a discussion of ‘‘The 
‘Functioning’ of the Judicial Intellect,’’ suggested by Judge 
Cardozo’s book on ‘‘The Nature of the Judicial Process,’’ we 
referred to the constant question whether judges ‘‘find’’ or ‘‘make’’ 
law, and quoted Judge Cardozo’s warning against an error, in his 
sentence : 
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HENRY D. WIGGIN WILLIAM E. DORMAN 
Counsel to the House Counsel to the Senate 
1921- 1921-1936 


‘*From holding that the law is never made by judges, the 
votaries of the Austinian analysis have been led at times to 
the conclusion that it is never made by any one else.’’ 

The intellectual processes of a court necessarily involve both 
the process of ‘‘finding’’ and of ‘‘making’’. Every judge and 
every lawyer who thinks it out squarely must, as it seems to me, 
agree that this is true. Our judicial friends, after they get on the 
bench, are apt to forget at times that most law is applied outside 
of the court room because most law business is conducted outside of 
the court room today. Litigation is the exception and not the rule 
under a government of laws. The law is applied by the bar in the 
form of advice and, in giving such advice, the bar, in varying 
degrees according to their eapacity, perform a function similar to 
that of the court which involves both the process of finding and of 
making law. 

It has been said that, ‘‘ What worries the lawyer and fascinates 
the judge is the law suit that must be decided, but for the decision 
of which there is no written or unwritten rule at hand.’’ That is 
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true, but there are a good many eases of that kind which are ruled 
upon by legal advisers out of court and often in such a way as to 
establish a practice which is very likely to be declared as law long 
after it is established. Again, law develops in the form of business 
practice. Lord Mansfield and others ‘‘found’’ the law merchant 
before it was fitted into the body of the law applied by the courts. 
Again, a considerable part of our *‘unwritten”’ or so-called ‘‘judge- 
made’’ law is the result of arguments of counsel and the intellectual 
work of declaring and explaining the principles and their applica- 
tion, is often largely shared by counsel who convinee the mind of 
the court by their care in ‘*finding’’, their intellectual force and 
imagination in conceiving, and their skill and power of statement 
in explaining and demonstrating, the principle or rule of law 
involved and its application. The ‘‘Life’’ of Lord Moulton indi- 
eates that he was a considerable ‘‘maker’’ of law before he beeame 
a judge. 

The intellectual pioneer work, while it has often been done by 
judges, has quite as often been done by counsel or by law writers 
in other words, by the ‘‘suggestive’’ minds in the profession. 
Judges remember this when they are responding to toasts at the 
mutual admiration societies, commonly called ‘*bar dinners’’, or 
when they are expressing appreciation of the service of some 
deceased member of the bar, but some of them are apt to forget it 
when they begin to talk about whether they ‘‘make”’ or ‘‘find’’ law. 
Yet, it is one of the most important facts in the whole business. It 
is the reason why cases are argued by counsel before they are 
decided. 

In the same way, legislators do not ‘‘make’’ all the law whieh 
they enact. The enacting part of it is a formal act of ‘‘making’’, 
just as a reasoned judgment is a formal act of ‘‘declarine’’ law, 
but the legislature also does the work of ‘‘findine’’ as well as 
‘‘making’’ and does it often with the assistance of experts or 
others interested in the particular subject. Many men have 
helped to make law in Massachusetts by contributing their know]- 
edge of practice and legal principles and their skill in draftsman- 
ship to the careful preparation of statutes which the legislature 
has accepted and formally adopted. 

Whatever faults there may be, legislation, on the whole, is more 
earefully considered and prepared in Massachusetts than it prob- 
ably is in most jurisdictions and more carefully than it used to be 
even in Massachusetts as a general rule. The reason for this is 
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that the positions of Counsel to the Senate and Counsel to the 
House were developed so that their relations to all legislation at 
every stage of its procedure were established on a broader basis. 
Most important of all, the two men originally appointed to those 
positions were selected to set a high standard of service which we 
hope will remain as one of the traditions of these positions in the 
future. Also it should be remembered as one of the many valu- 
able public services of Hon. B. Loring Young, while Speaker 
of the House, that he established the practice under which these 
same men have fitted new statutes into the ‘‘General Laws’’ in 
their proper places as passed. 

The constant and devoted, but unadvertised, service of William 
E. Dorman and Henry D. Wiggin deserves emphasis in connection 
with Massachusetts law-making. While they have had no powers, 
except the power to work and, by tactful, skilled and disinterested 
advice and suggestion, to supervise the form, phraseology and con- 
sequent meaning and constitutional validity of bills in regard to a 
great variety of subjects for all committees of the legislature, often 
under time-pressure, they and their assistants have contributed 
much to the law-making of the commonwealth. From long experi- 
ence with them, we are glad to take this opportunity to express 
our appreciation of their genuinely enthusiastic professional 
spirit and service. We are glad to know that the character of 
their work has attracted attention outside of Massachusetts. 

When Dorman died in 1936 the Commonwealth lost one of its 
best publie servants. 

F. W. G. 
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DISCRETION IN PROCEDURE FOR DECLARATORY 
JUDGMENTS. 
A DISCUSSION OF THE OPINION IN MERCHANTS MuTuAL CASUALTY 
Co. v. LEONE ET AL. 
(Mass. Adv. Sheets for 1937, p. 1075, decided July 3, 1937.) 

The opinion in this ease, in so far as it deals with the matter 
of discretion, seems to us a strange anticipatory exercise of judicial 
discretion by wholesale in opposition to the purpose for which 
declaratory procedure has come into rapidly increasing recognition 
in this country. 

The case arose under Superior Court Rule No. 101, which pro- 
vides that ‘‘A suit in equity shall not be open to objection on the 
ground that a mere determination of right interpreting a written 
instrument ... is sought thereby, and the court may enter an order 
or decree making such determination, whether any consequential 
relief could be claimed or not.’’ The last sentence in the rule pro- 
vides that ‘‘In its diseretion the court in a particular case may 
decline to make a determination of right, stating the reasons there- 
Sor.”’ 

The bill was filed by an insurance company which had issued 
to the defendant Leone a Massachusetts Compulsory Motor Vehicle 
Liability poliey—to which was attached a provision for ‘‘extra 
territorial public liability’’ which was not to apply when the auto- 
mobile was being used ‘‘for renting or livery use or the carrying of 
passengers for a consideration’’, The policy also contained the 
usual clause that the insured should ‘‘as soon as practicable after 
learning of the accident give written notice with full particulars to 
the company or its duly authorized agent’’, and the plaintiff com- 
pany agreed in the usual form to defend or settle the action if any 
was brought against the insured. 

The bill alleged that the defendant Leone took the other two 
defendants, A and B, on a trip to New York, they having agreed 
to pay for the gasolene and oil. On the return trip an accident 
happened in Connecticut while Leone was driving and A and B 
sustained injuries for which they brought suit against Leone. The 
accident happened on September 18, 1933, but no notice was given 
to the plaintiff company or its agent until February 1, 1934, when 
the defendant Leone delivered to the company the summonses in 
the two actions. The plaintiff entered appearances for the defend- 
ant Leone in those actions, expressly reserving all its rights under 
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the policy for failure to report, and because of the fact that A and 
B were paying passengers. The plaintiff alleged that it was un- 
certain whether the policy covered the accident and injuries, 
whether it could disclaim liability, and whether it was bound to 
defend Leone against the actions brought by A and B. A decree 
pro confesso was entered against Leone, and the defendants A and 
B demurred to the bill. The Superior Court entered an interlocu- 
tory decree sustaining the demurrer and entered a final decree dis- 
missing the bill as to all the defendants, and the plaintiff appealed 
from both decrees. 

The Supreme Judicial Court in the opinion by Lummus, J., 
decided that the demurrer should have been overruled because the 
case was within the rule providing for a declaratory interpretation 
of written instruments and said that ‘‘the rule does not require 
that the plaintiff be a party claiming a right as distinguished from 
one claiming freedom from a supposed or pretended obligation.”’’ 
The plaintiff in its good brief made, what appears to us, the mistake 
of expressly suggesting that the Supreme Judicial Court ‘‘should 
not refer to the court below the question of the exercise of this 
jurisdiction’’, referring to the note at page 306 of the Superior 
Court Rules of 1932 which states that ‘‘the sentence as to disere- 
tion’’ with the requirement that the reasons be stated before declin- 
ing to consider the merits under declaratory procedure, were 
inserted ‘‘to make clear that the action of the court does not depend 
upon the absolute discretion of one justice and to enable the ques- 
tion of policy [?] to be raised on appeal, at least in equity cases.’’ 
We had never noticed the word ‘‘policy’’ in this note before. Hav- 
ing stated that the demurrer should have been overruled it seems 
strange that the court should have proceeded to dismiss the bill for 
the following reasons: 

‘*But overruling the demurrer would not have meant 
that the plaintiff was entitled as of right to the determina- 
tion sought. What is given to the Superior Court by Rule 
101 is authority, not absolute obligation. The rule provides: 
‘In its discretion, the court in a particular case may decline 
to make a determination of right, stating the reasons there- 
tor. 

**Tt is true, that the court below did not decide nor even 
reach the question of discretion. But the appeal from the 
final decree dismissing the bill brought the whole case here 
(Cobb v. Rice, 128 Mass. 11; Old Dominion Copper Mining 
«& Smelting Co. v. Bigelow, 203 Mass. 159, 221; O’Brien v. 
Shea, 208 Mass. 528, 534; G. L. [Ter. Ed.] e. 214, §§ 19, 21, 
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22; compare ec. 231, § 135; Littlejohn v. Littlejohn, 236 Mass. 
326, 329; Silverstein v. Daniel Russell Boiler Works, Inc. 
254 Mass. 137, 139), and opened for our consideration ques- 
tions of fact and diseretion, as well as questions of pure law. 
Long v. George, Mass. Ady. Sh. (1937) 317, 321. If, in our 
judgment, the discretion reserved to the court under the 
rule ought to have been exercised by declining to make a 
determination of right, then the deeree dismissing the bill 
ought to be affirmed, regardless of the reasons upon which 
it was based. Weidman v. Weidman, 274 Mass. 118, 125. 
Cook v. Cook, Mass. Adv. Sh. (1935) 2673, 2675, 2676. 

**We think that, in the exercise of sound judicial discre- 
tion, the determination of the rights of the parties, sought in 
this bill, ought to be refused. The only present question is 
one between the plaintiff and Leone, whether the plaintiff is 
obligated to defend or settle the actions of tort brought 
against Leone by the other defendants. With that question 
the other defendants have no concern. That question appears 
to be of minor importance. What is really desired, is a 
decree that will establish the non-liability of the plaintiff 
to the other defendants, Di Benedetto and Cocco. A deter- 
mination, between the plaintiff and Leone only, of the 
question whether the plaintiff is obligated to defend or settle 
the actions brought by the other defendants, would have no 
effect as an adjudication against them. Yet as a precedent, 
(their rights being derivative, Blair v. Travelers Ins. Co. 
Mass. Ady. Sh. [1935] 1837, 1840), it might prejudice them 
without giving them an opportunity to be heard. The only 
excuse for bringing them in and giving them an opportunity 
to be heard, is that in the future they may sueceed in recov- 
ering judgments against Leone, and then will proceed against 
the plaintiff to reach Leone’s right in the insurance policy 
for the satisfaction of their judgments. The questions raised 
by the bill would presently determine the rights of the 
parties only if decided in the way favored by the plaintiff. 
If decided otherwise, the litigation must continue. There 
is no present dispute between the plaintiff and the defend- 
ants Di Benedetto and Cocco, but only a_ contingent 
future possibility of dispute. The diseretion of the court 
is usually exercised wisely by confining the operation 
of the rule to disputes already ripened. See Whitesids 
v. Merchants National Bank, 284 Mass. 165, 171. There is 
no continuing relation between the plaintiff and_ those 
defendants with respect to which the plaintiff needs to know 
its rights in order to guide its course of action, as in Mutual 
Paper Co. v. Hoague-Sprague Corp. Mass. Adv. Sh. (1937) 
691. On the contrary, the transaction upon which liability 
or non-liability depends is past and closed. Nothing in the 
bill suggests that there will be any delay prejudicial to the 
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plaintiff in the determination of its rights and obligations 
through ordinary proceedings in the courts. <As Pickford, 
L. J., said in Guaranty Trust Co. of New York v. Hannay & 
Co. (1915) 2 K. B. 536, 564, ‘a declaration that a person 
is not liable in an existing or possible action is one that will 
hardly ever be made.’ ’ 

See also In re Clay, (1919) 1 Ch. 66, 77, 78; Nesbitt v. Manu- 

facturers’ Casualty Ins. Co. 310 Penn. St. 374. 


Decree sustaining demurrer reversed. 
Decree dismissing bill affirmed. 


The part of the opinion thus quoted appears to be a declaration of 
‘*noliey’’, in the language of the note to the Superior Court rule 
above referred to, as to the exercise of discretion by the trial court. 
It is for this reason that we have described it as an anticipatory 
exercise of judicial discretion by wholesale as to other cases regard- 
less of the facts in those cases. This seems to us a new method of 
exercising the judicial discretion which we had supposed was to be 
exercised in each ease by the court of first instance as an incident 
to the procedure for declaratory judgments—a procedure which, 
however new it may appear to the profession in Massachusetts, is 
not at all new elsewhere. 

In Callahan v. Broadway National Bank, 286 Mass. at page 
478, Chief Justice Rugg referred to Rule 101 and said ‘‘it vests 
diseretion in the trial judge to decline in his discretion to make a 
determination of rights under a written instrument. This statute 
was remedial legislation . . . the usual rule of statutory interpreta- 
tion is that such a statute should be given a construction to effectu- 
ate its purpose.’’ This statement is not referred to in the opinion. 
In an article by Mr. Justice Lummus in the MAssacuuserts Law 
QUARTERLY for August, 1929, (at p. 3), explaining the history of 
the statute and the rule of the Superior Court, he said: 

‘*A need has long been felt for some method of deter- 
mining the conflicting interests of parties to conflicts, and 
other persons in disputes as to their rights, so that they may 
then act in accordance with their rights as judicially deter- 
mined without requiring one of them first to do some act, 
which, if his contention shall prove to be erroneous will con- 
stitute a legal wrong and subject him to legal liability.’’ 

In the report of the Special Commission on Compulsory Motor 
Vehicle Liability Insurance . (Senate Document No. 280 of 1930, 
reprinted in the Massacuvusetrs LAw QuarTERLY for February, 
1930), at page 90, the Commission said: 
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‘Tt was also brought out before us that many insured per- 
sons took no trouble to assist the companies by collecting 
evidence at the time of the accident, or even notifying the 
companies promptly that an accident has oceurred. They 
take the position that they have no obligation in the matter 
and leave the company to pay whatever is claimed or to find 
out the evidence itself. Others expect the company to settle 
any claim rather than annoy them by calling them as wit- 
nesses, and make it difficult for the companies to find out 
what really happened.’’ 


ni 


Appendix ‘‘E’’ of that same report contained an interesting 
table of personal injury litigation in a certain area. Ever since 
compulsory insurance was adopted public officials, members of the 
bar, laymen, and the publie press have been filled with charges 
about ‘‘fake’’ claims, and this fact was referred to in the petition 
on which the Supreme Judicial Court appointed the Special Com- 
missioners to inquire into fraudulent practices. (See MAssacHu- 
sETTs Law QuarTERLY for February, 1932, p. 41.) It is a common 
report at the bar, so common that one would suppose it must be 
familiar to the court, that collusion between automobile owners or 
drivers and claim-minded litigants is not infrequent for the pur- 
pose of distributing the assets of an insurance company, the exist- 
ence of whose policy is the only practical reason for bringing suit 
against the owner or driver who might otherwise be financially 
irresponsible. It was this lack of financial responsibility of many 
ear owners and drivers which led to the passage of the compulsory 
insuranee act. One of the unbusinesslike weaknesses of the com- 
pulsory law is the practical inability of insurance companies to 
select their risks and the resulting liability of companies not only 
to driving and other physical risks, but to moral hazards. (See 
Special Commission Report, p. 19.) A frequent difficulty on the 
part of the insurance companies, which are required under the 
policy to defend the insured, to secure the co-operation of the 
insured, which is one of the obvious conditions of such a policy, in 
answering interrogatories, or assisting otherwise in the defense 
of the case, is common knowledge of the bar and the trial courts. 

In view of these facts and of the fact that the compulsory law 
makes the insurance company an actual and often the only real 
party defendant in any responsible sense, in a personal injury suit, 
although not recognized upon the record as a party, it seems strange 
to find the Supreme Judicial Court stating that the question whether 
the insurance company is ‘‘obligated to defend or settle the action”’ 
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. ‘appears to be of minor importance’’ and to dispose of the 
exceedingly practical question of whether the terms of the policy 
have been complied with by saying, ‘‘There is no present dispute 
between the plaintiff and the defendants A and B but only a con- 
tingent future possibility of dispute’’, and that ‘‘There is no con- 
tinuing relation between the plaintiff and those defendants with 
respect to which the plaintiff needs to know its rights in order to 
guide its course of action’’, when everyone knows that in the large 
proportion of automobile injury eases the only real dispute and the 
only practical reason for the bringing of the suit is the existence 
of the insurance policy and the ultimate possible liability of the 
insurance company which is constantly present in the minds of the 
claimants, in some cases before the accident is even imagined. 
Under such practical conditions in a claim-minded community, the 
statement that ‘‘there is no continuing relation’’ between the in- 
surance company and the claimants, seems a technical negative 
fiction. We had supposed that, in most cases, it was the only prac- 
tical continuing relation from beginning to end. 

No reference is made to the opinion of Judge Branch in Amer- 
ican Motorists, Inc. Co. v. Garage, 86 N. H. at page 364, where he 
says ‘‘The declaratory judgment act provides a convenient pro- 
cedure for determining such a question’’—a question resembling 
the one under discussion. The article by Mr. Appleman in the 
American Bar Association Journal for July, 1937 (pp. 553-558) 
which appeared almost simultaneously with the opinion under dis- 
cussion, calls attention to practical aspects of the problem not dis- 
cussed by the court. 

If there is an actual reasonable controversy as to the interpre- 
tation of the instrument upon which litigation is actually based and 
which presents, forthwith, the very serious question for an insur- 
ance company whether or not it is obliged to defend or settle the 
action, why should not this question be settled by a declaratory 
judgment before putting everybody through a trial, with a second 
trial in an equity suit to follow? Why should the court in a ease 
turning on a demurrer after deciding that the demurrer should be 
overruled, undertake to lay down a ‘‘policy’’ for the exercise of 
discretion by wholesale ? 

The annual publie problem of motor car insurance rates seems 
directly connected with the dilemma of insurance companies in 
dealing with eases such as the one under discussion. If, as the 
court says, ‘‘the court below did not decide or even reach the ques- 
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tion of discretion’’, that question does not seem to have been before 
the court on appeal for decision as an authoritative precedent. The 
authorities cited for affirming a decision if it was right, for wrong 
reasons, do not seem to warrant the announcement of a ‘‘ policy’’ to 
restrict the use of ‘‘remedial’’ procedure. 

We respectfully submit that this part of the opinion rises no 
higher in authority than an insufficiently considered dictum and we 
sincerely trust that it will be so considered by the trial courts and 
reconsidered as such in its broader aspects by the Supreme Judicial 
Court when an oceasion again arises. (See Associated Indemnity 
Corporation v. Manning, 92 Fed. Rep. 2nd Series p. 168, received 
while this article was on the press. ) 

F. W. G. 
A BRIEF HISTORY OF DECLARATORY JUDGMENTS IN 
THE UNITED STATES. 
(From Borchard’s “Declaratory Judgments,” pp. 244-247.) 

‘‘Although a declaratory judgment statute was enacted in 
Rhode Island in 1876 and in Maryland in 1888, the first effective 
statute appears to be that of New Jersey, enacted in 1915, permit- 
ting a declaration of equitable rights when they arise out of the 
construction of written instruments. 

After 1918, however, following the publication of a number of 
articles in American legal periodicals, the legislative movement 
spread rapidly throughout the United States, until by 1934 some 
thirty-four American states and territories had enacted a statute 
authorizing the courts to render declaratory judgments. The 
Uniform Declaratory Judgments Act adopted and recommended by 
the Conference of Commissioners on Uniform State Laws in 1922 
has been adopted in nineteen of these thirty-four jurisdictions. 

The American experience began somewhat unfortunately in the 
fact that the question of constitutionality was immediately raised, 
and the first court passing upon the new statute—the Michigan 
Supreme Court—held the act unconstitutional, because it read the 
act in the sense of authorizing the courts to render advisory opin- 
ions or decide moot cases, an unfortunate assumption having no 
warrant. Other state courts, however, refused to follow the Michi- 
gan Supreme Court in its erroneous interpretation, and have held 
the statutes constitutional on every test of judicial power. Finally, 
in 1930, the Michigan Supreme Court overruled its earlier decision, 
so that now nineteen state courts stand unanimous on the issue of 
constitutionality, an issue that never should legitimately have been 
raised. The United States Supreme Court, after several dicta 
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indicating that it did not believe that an action for a declaratory 
judgment presented a ‘ease’ or ‘controversy’ within the meaning 
of Article ITI of the Constitution, felt obliged to change its mind 
when it was squarely faced with the necessity of deciding the ques- 
tion. In the reeent case of Nashville, Chattanooga & St. Louis Ry. 
v. Wallace, decided February 6, 1933, the Supreme Court unani- 
mously deeided that, when the issue was ‘real and substantial’ 
between adversary parties and susceptible of decision by a court 
the only type of issue ever suggested as appropriate to judicial 
determination—the form or label given to the procedure was im- 
material, and that the action for a declaratory judgment in such a 
setting responded to all the traditional tests of the judicial power. 
In the light of the twelve hundred decisions of American state 
courts since 1919 and of the thousands of decisions in England and 
elsewhere, any other conclusion would have been unusual. An aet 
of Congress authorizing the federal courts to render declaratory 
judgments, after passing the House of Representatives four times, 
was adopted by the Senate on June 6 and 9, 1934, and received 
the President's approval on June 14, 1934. 

In the construction of the statutes, the American courts have 
been disposed to follow the English view, namely, to give to the 
declaratory judgment the widest scope. They have, therefore, 
taken the view that a plaintiff ean seek such remedy as he chooses, 
and need not show in a petition for a declaration of rights that he 
could have obtained relief by exeeutory judgment. The declaratory 
judgment, therefore, is an alternative, and not an exclusive, remedy. 
Inasmuch, however, as the grant of such a judgment is diseretion- 
ary, a few eases are to be found in which the plaintiff had available 
an established remedy. These cases represent, however, a trifling 
minority and are subject to eriticism.”’ 


Nore. 
The recent opinion of Chief Justiee Hughes on March 1st, 1937, 
in Aetna Life Ins. Co. v. Haworth (300 U. S. 227) shows how far 
that court has gone sinee the Willing ease and Mr. Justice Stone’s 
dissenting opinion in 1928 (see Massacnuserts LAW QUARTERLY 
for May, 1928, pp. 48-57). In the Haworth ease, the chief justice 
says that the ‘*‘ Declaratory Judgment Act is procedural only,’’ thus 
discarding the idea that declaratory proceedure is a new grant of 
‘*jurisdiction’’ and recognizing the aceurate explanation by Pick- 
ford, L. J., in the leading ease of Guaranty Trust Co. v. Hannay 
(1915) 2 K. B. 536, of the two different senses in which the word 
‘*jurisdiction’’ is often used with oceasional resulting confusion of 
thought. F. W. G. 
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THE LATEST NEWS AS TO PUBLIC DEFENDERS. 


November 4th, 1937. 
Editor Massachusetts Law Quarterly: 
SIR: 

At the September, 1937, session of the Judicial Conference 
between the Chief Justice of the United States and the Senior 
U.S. Circuit Court of Appeals Judges, Attorney General Cum- 
mings brought to its attention ‘‘the subject of proper representa- 
tion for indigent defendants in criminal ecases’’ and the follow- 
ing Resolution was adopted by the Conference: 

‘*We approve in principle the appointment of a Public 
Defender where the amount of criminal business of a 
district court justifies the appointment. In other districts 
the district judge before whom a criminal case is pending 
should appoint counsel for indigent defendants unless such 
assistance is declined by the defendant. In exceptional 
cases involving a great amount of time and effort on the 
part of counsel so ass‘gned, suitable provision should be 
made for compensation for such service, to be fixed by the 
court and to be a charge against the United States.’’ 


This forward-looking and highly important Resolution by 
that distinguished Conference, is perhaps the most significant 
step which has thus far been taken, to extend the Public Defender 
system generally, for accused poor persons, except poss‘bly, the 
actual creation of the office in Los Angeles, San Francisco, Oak- 
land, Chicago, New Haven, Hartford, Bridgeport, Tulsa, Omaha 
and other American communities. This action, by that Confer- 
ence, will not only tend to minimize much of the bar opposition to 
this fundamentally sound and humane proposal for justice to the 
poor in the criminal courts, but it probably will facilitate favor- 
able action by Congress, on the pending bills, introduced by 
Senator Arthur Capper and Congressman Byron N. Scott, to 
provide Public Defenders in the federal district courts. 

The National Lawyers Guild, has already gone on record as 
favoring the extension of the official Public Defender system and 
many bar and civie groups are now giving sympathetic study to 
the proposal. 

The due administration of criminal justice—as well as the 
proper attitude of the public toward the law and the courts— 
require that there should not be one kind of justice for the rich 
and one for the poor. The present evil of the rich defendant get- 
ting too much defense and the poor defendant not getting enough, 
must be abolished, if our concept of a fair trial to all aceused per- 
sons, is to be realized. 

Yours truly, 
MAYER C. GOLDMAN. 
Chairman of Committees on Public Defenders 
of New York State Bar Association and 
National Lawyers Guild. 
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The Soused Alibi 
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(From the Boston Post of November 20, 1937.) 


DRUNKENESS AND MANSLAUGHTER—SHOULD THE 
COMMONWEALTH HAVE AN APPEAL ON CERTAIN 
QUESTIONS OF LAW IN CRIMINAL CASES? 








The cartoon reproduced above and the comments and editorials 
in the press illustrate the public reaction to the ruling of a Superior 
Court judge that a man could not be guilty of manslaughter if ‘‘he 
was so drunk [when driving a ear which killed two people] that he 
was not in a position to form a judgment or exercise his will’’. The 
Globe says, 

‘*To the untutored mind of the layman, this is bewilder- 
ing and it appears that some of those learned in the law are 
rather nonplussed by the decision. A member of the General 
Court has filed a petition for legislation to define the mean- 
ing of manslaughter.’’ 
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In Connecticut, where the government has the right of appeal 
in eriminal eases, such a ruling of law could be earried to the 


Supreme Court, but, in Massachusetts, the Commonwealth, repre- 


senting the people, has no right of appeal so that the ruling of the 
court must stand in the particular case although it seems clearly 
wrong as a matter of law. 

As we are all liable to make mistakes, we may have sympathy 
with the judge who makes a mistake because judges are human, but 
such a mistake as this with the resulting suggestions for legislation 
on a matter of law, which is already perfectly clear, is so serious 
that it calls for respectful professional comment. 

The law of Massachusetts is clear that voluntary drunkeness, as 
stated by Chief Justice Shaw in 1865, is a condition which, ‘‘as a 
man voluntarily brings it upon himself, he can not use it as an 
exeuse or justification or extenuation of crime’’. (See Common- 
wealth v. Hawkins, 3 Gray at p. 466.) In 1873 in Commonwealth 
v. Malone (114 Mass. at p. 298) the court said that this rule was 
‘*too well settled to be questioned.”’ (See also 34 Harvard Law 
Review, 78-81.) 

Where a specific intent is an essential element of a crime, as in 
first degree murder, extreme drunkeness may sometimes reduce the 
offense to second degree (see Commonwealth v. Parsons, 195 Mass. 
at p. 571) but the law on sueh points is also clear (see Common- 
wealth vy. Soaris, 275 Mass. at p. 299-300 and Commonwealth v. 
Taylor, 263 Mass. at p. 363). They do not affect the law of Man- 
slaughter although they may affect the offense of ‘‘knowingly’’ run- 
ning away after an accident which was one of the charges in the 
present case. 

The mistake of one judge on a matter so clear as the law of 
manslaughter does not seem to call for legislation defining ‘‘man- 
slaughter’’, as it does not seem likely that any other judge will 
follow this ruling. If there had been a right of appeal by the Com- 
monwealth, we have no doubt that the mistake would have been 
corrected in this case by the Supreme Judicial Court. The only 
serious question of legislation which seems to arise, therefore, is 
whether Massachusetts should have some procedure for an appeal 
by, or reservation by the court at the request of, the Commonwealth 
on such questions of law.* 

F. W. GRINNELL. 


* 


cf. MassacHusetts Law QuarTery, Jan., 1934, pp. 11-13 and May, 1934, pp. 14-16. 
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